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Subject to approval by the Interim Committee

Minutes

Legislative Council Committee on Energy

Senate Majority Caucus Room

Statehouse--Boise, Idaho

November 15, 2004

9:30 a.m.

The meeting w as called to order by Cochairman Representat ive George Eskridge at
9:35 a.m.  Committee members present included Cochairman Senator Brent Hill,
Senator Joe Stegner, Senator Elliot Werk, Representat ive Bert Stevenson,
Representat ive Maxine Bell, Representat ive Chuck Cuddy and Representat ive Steve
Smylie.  Senator Laird Noh w as absent and excused.  

Others present w ere Rich Hahn, Idaho Pow er Company; Mike Huntington,
Intermountain Gas Company; John Sandoval and Brad Smith, DEQ; Ron Williams,
Idaho Consumer Ow ned Utilit ies Associat ion; Dale Storer and Mark Gendron, City
of Idaho Falls; James Burr, Chapman and Cutler, LLP; Peter Richardson, ICIP; David
Haw k, JR Simplot Company; Jim Kempton, NW Pow er and Conservation Council;
James Carkulis, Exergy of Idaho; Rich Rayhill, Dennis Meany  and Dar Olberding,
Ridgeline Energy; Russ Hendricks, Farm Bureau; John J. Williams, BPA; Pat Sullivan
and Andrea Mihm, Sullivan and Reberger; Russell Westerburg, Pacif iCorp; Marsha
Smith, IPUC; Brenda Tominaga, IIPA; Steve Thomas, Moffatt  Thomas; Bill Eddie,
Idaho Conservation League; John Watts, Veritas Advisors, LLP and Roald
Doskeland, Windland, Inc. Staff  members present w ere Mike Nugent and Toni
Hobbs. 

After opening remarks Representative Stevenson made a motion that the minutes
from the September 1 meeting be approved.  Senator Hill seconded and the
minutes w ere approved unanimously.

Mr. Ron Williams, Idaho Consumer Owned Utilities Association (ICUA), w as
introduced to discuss proposed energy policy legislat ion.  Mr. Williams explained
that this legislat ion is know n as the Idaho Energy Resources Act and is similar to
law  that exists in Wyoming.  This legislat ion is also similar to legislat ion that w as
presented to and supported by the committee tw o years ago.  The Wyoming just
enacted similar legislat ion to f inance construct ion of transmission facilit ies.  
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Mr. Williams introduced Mr. Mark Gendron, General Manager of Idaho Falls Power,
to present the legislat ion further.  Mr. Gendron stated that information he w as able
to f ind on the Energy Information Administrat ion w ebsite regarding regional loads 
and generat ing resources w ithin our state boundaries is very interest ing and helpful. 
2002 data reports that in the state of Idaho our retail loads are 2,400 average
megaw atts and the average generat ion in Idaho for that same t ime period is 1,100
megaw atts.  Idaho depends on energy supply from outside of its boundaries.  

Mr. Gendron noted that Idaho has about 16 cooperatives and 11 municipalit ies that
are being represented.  In aggregate, these groups are small compared to the
investor ow ned utilit ies that have a presence in Idaho but they do represent about
15% of the load in the state.  

Consumer ow ned utilit ies in Idaho have historically depended on the Bonneville
Pow er Administrat ion (BPA) for the vast majority of their energy needs. Idaho Falls
has purchased its net requirement from BPA since the 1950s.  The future of that
energy supply, in Mr. Gendrons opinion, is in question.  One reason for this is that
the hydro system is a defined resource and is also diminishing.  The federal system
is constantly being degraded for other purposes including for f ish and w ildlife. 
According to Mr. Gendron, w hen the public ut ilit ies in Idaho current contracts
expire in 2010, these ut ilit ies w ill be faced w ith a f ixed amount of energy that is
available for purchase from BPA.  This w ill force public systems to look for energy
supplies from dif ferent sources meaning that consumer ow ned utilit ies w ill be
looking for resources to meet their future needs through partnerships w ith
generat ion facilit ies.  

Mr. Gendron explained that the proposed legislat ion w ill provide the means for
partnerships betw een municipal electric systems in Idaho, cooperat ives, investor
ow ned utilit ies and renew able projects.   In his opinion, these partnerships are
crit ical for the long-term future of the electric consumers in the state.  

Representative Smylie asked if  the f iscal impact had been looked at w hen preparing
the legislat ion since it  creates a new  board.  He also asked if  the legislat ion includes
investor ow ned ut ilit ies.  Mr. Gendron said the legislat ion does include investor
ow ned utilit ies. He continued that all costs associated w ith this authority w ould be
passed on to the part icipants (the ut ilit ies or developers) that use the authority to
f inance projects including the cost of actually running the board.

Mr. Jim Burr, legal counsel for the ICUA, explained that he did the principle w ork on
the draft  legislat ion.  He init ially started w orking on this about three years ago
w hen the focus w as on providing a mechanism for Idaho ut ilit ies to part icipate w ith
BPA regarding development of transmission resources throughout the state.  The
legislat ion has been ref ined and expanded so that it  now  encompasses all types of
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energy infrastructure projects.  These include energy generat ion, transmission and
distribut ion as w ell as renew ables and independent pow er projects.  

Mr. Burr noted that the intention of the legislat ion is to provide a mechanism to
f inance electric infrastructure projects for investor ow ned, cooperat ive and
municipal ut ilit ies in Idaho as w ell as independent pow er projects, conservation
measures and renew able energy projects.  There is a part icular emphasis on
projects joint ly undertaken by tw o or more ut ilit ies.  

The f inancing model presented by the legislat ion provides for the issuance of
nonrecourse revenue bonds by the authority that are to be repaid solely out of
amounts ow ed by part icipat ing ut ilit ies under contractual arrangements.  These
bonds w ould not be general obligat ions of the State of Idaho and w ill not be
considered “ off  balance sheet”  f inancing act ivit ies by part icipat ing utilit ies.  The
bonds w ould not be a debt of the state as far as the f inancial market for the rat ing
agencies w ould be concerned.  The state has no obligat ion to repay these bonds
except from the amounts paid to it  by part icipat ing utilit ies.  In other w ords, the
bonds are obligat ions of the part icipat ing ut ilit ies and the energy resources authority
acts as a conduit  issuer for the bonds.  

Mr. Burr explained that w hether or not the bonds w ill bear tax exempt interest is a
determination that w ill be made on a case by case basis depending primarily on the
facilit ies being f inanced and the part icipating ut ilit ies that w ill be using the f inanced
facilit ies.  Most of the bonds w ould be taxable.  Municipalit ies w ould be able to use
tax exempt f inancing through the authority to the same extent that they can issue
their ow n bonds on a tax exempt basis.  Projects could be f inanced w ith a mixture
of taxable and tax exempt bonds.  Since most of the f inancing done by the
authority w ould either be tax exempt governmental bonds for municipal ut ilit ies or
taxable bonds for the benefit  of investor ow ned, cooperat ives and others, this bill is
not expected to make any signif icant new  competit ion for the state’s $225 million
of private act ivity bond volume cap.

Mr. Burr stated that the emphasis in the bill is on joint projects and trying to get
crit ical infrastructure investments made in Idaho for the benefit  of the state as a
w hole.  Various limitat ions have been built  in to the legislat ion to ensure that it  w ill
not make any change to the exist ing status quo of ut ilit ies in the state.  The
authority has no pow er to condemn the operat ing property or any other property of
an exist ing facility in the state.  It  does not have the authority to f inance such a
condemnation and it  does not have any legal authority to provide any retail service. 

Mr. Burr clarif ied that the bill does not require part icipat ion by any ut ility.  It  is
entirely an optional means for ut ilit ies to f inance projects.  In his opinion, it  is most
valuable as providing a single f inancing mechanism for projects that might be jointly
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undertaken by tw o or more ut ilit ies. 

In response to a question from Senator Hill, Mr. Burr explained that this authority is
not restricted to renew able energy, it  includes all generat ion, transmission and
distribut ion projects.  

Mr. Burr explained also that the directors are only compensated for per diem and
actual travel expenses.

In response to another question from Senator Hill, Mr. Burr stated that w hether a
municipality is a guarantor for the bonds is decided on a bond-by-bond basis w ith
respect to the part icular project.  The entity that is obligated to pay off  the bonds
w ould be the part icipat ing ut ility that brought the f inancing to the authority.

Senator Stegner asked w hat the dif ferences w ere betw een this proposed legislat ion
and w hat w as proposed tw o years ago.  Mr. Burr said that the primary changes
involve addit ional express limitat ions on the pow ers of the authority.  The current
legislat ion also expanded the provisions so that they expressly covered independent
pow er projects and renew able energy resources.  

Senator Werk stated that the definit ion of facilit ies includes fuel supply and asked if
bonding w ould be done for the purchase of fuel supply.  Mr. Burr said that the
intention w ould be that fuel supply could not, in and of itself , be f inanced as a
separate, stand-alone undertaking.  It  could be f inanced as a part of the generat ion
project.  For example, f inancing the construct ion of a gas-f ired pow er plant could
include f inancing for long term fuel sources for that plant.  Many ut ilit ies have
found that it  is necessary to secure fuel supplies appropriate to the generat ion
facility.  

In response to a question from Senator Hill regarding the presentat ion of this
legislat ion to the interim committee, Mr. Williams explained that their hope w as that
the committee w ould recommend and support it  for presentat ion to the Germaine
committee.  

Representative Eskridge asked, since the state has no obligat ion to repay the bonds
and the part icipants w ould be responsible, w hat happens if  one part icipant defaults. 
Mr. Burr said it  w ould depend on the how  the f inancing is structured.  There are a
number of items built  into the legislat ion that enable the authority to structure
f inancing in a w ay to get the best possible credit  rat ing and the low est possible
interest rate on the debt.  Typically w ith most joint projects, each of the joint
ow ners undertakes an obligat ion to cure certain defaults that may be made by other
joint ow ners.  The authority w ould have remedy to pursue any part icipat ing ut ility
that w as in default.  It  is also possible that the default could be cured by third party
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creditors.  Cooperat ive utilit ies that part icipate w ith the authority w ould have the
ability to use credit  enhancement through the National Rural Utilit ies Cooperat ive
Finance Corporat ion that provides letters of credit  guarantees on obligat ions for
cooperat ive undertakings.  The municipal bond insurers insure municipal,
cooperat ive and investor ow ned credit .  There is a range of credit  enhancement and
security techniques that the authority w ill likely use to avoid the risk of default  by
one part icipant.  

Dale Storer, City Attorney for the City of Idaho Falls, continued the discussion.  He
stated that over the last 25 years, since he has been the City Attorney in Idaho
Falls, many changes have occurred in the electric ut ility industry.   He has observed
the dif f icult ies that a city faces, as a public ent ity, in trying to f inance large projects
that are beyond the f inancial capability or the energy needs of the city.  In his
opinion, this legislat ion gives cit ies that ability.  The days of w holly ow ned public
projects are basically gone.  The reality is that cit ies or others must seek resources
of larger projects and must have the ability to f inance those projects.  Currently
there are a number of restrict ions that prevent a public ent ity from being able to
lend its credit  to any other private entity. Public entit ies also struggle w ith the
ability to enter into agreements to buy larger projects.  This legislat ion, according to
Mr. Storer, gives public entit ies a vehicle that enables them to allocate and pledge
revenues necessary to ow n a percentage of certain projects.  The legislat ion does
nothing to change the requirements for debt approval but gives them the ability, in
an appropriate project, to partner w ith another entity to buy an ow nership interest
in a transmission project or generat ing project.  This f lexibility does not currently
exist under state law  and this legislat ion w ould help.

David Hawk, JR Simplot Company, w as introduced to test ify on this issue.  He
stated that at a meeting of the Industrial Customers of Northw est Utilit ies he asked
Mr. Steve Wright from BPA the follow ing question.

“ Assuming any municipality or cooperat ive in the state of Idaho or Oregon or
Washington has an industry that w ants to locate w here that w ill require more
megaw atts than the city has available.  Is it  BPA’s current posit ion to go to the
market to f ind that extra pow er?”

According the Mr. Hawk, Mr. Wright said that w as correct.  It  can be done by the
municipality forming a consort ium to purchase the pow er from BPA, from another
ut ility that has excess capacity or buy it  themselves on the market if  they can get
transmission.  This becomes a very dif f icult  situat ion for cit ies to understand how
to do this.  

Consequently, in Mr. Hawk’s opinion, this type of legislat ion is important.  As a
customer of cooperatives and municipalit ies, the JR Simplot Company w ants to see
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those people have access to base load plants.  This legislat ion w ould allow  them to
part icipate in coal f ired plants such as the one that is being proposed in Glenns
Ferry as w ell as a number of renew able resource projects.  

In Mr. Hawk’s opinion, this legislat ion needs to happen along w ith a risk advisory
committee w ith the directors of the cooperat ives and municipalit ies, not unlike
Idaho Pow er’s risk advisory group that sets out policies and standards to w hich
they must adhere.  In his opinion, since the cooperat ive and municipality
organizat ion is much more organized than it  ever has been and its membership is
more act ive in part icipating in educational act ivit ies and taking care of their rate
payers than in the past, this makes legit imate sense for the future of energy. Mr.
Hawk stated that this legislat ion gives public entit ies the opportunity to invest in
resources in Idaho.  It  also gives them the opportunity to w ork w ith the investor
ow ned utilit ies to develop a base load plant even though the investor ow ned utility
might not need all of  the output from such a plant.  

Representative Eskridge asked if  this legislat ion changes the public ent it ies
involvement w ith the PUC.  Mr. Williams said it  does not.  He continued that there
is a system by w hich a part icipat ing utility going through the f inancing authority for
f inancing has to check off  w ith its regulator or its constituent base.  

Representative Smylie asked w hat protect ion does the legislat ion provide for the
board of directors of the f inancing authority.  Mr. Burr explained that the typical
limitat ion on liability that is used becomes part of the contract of the bond ow ners. 
Ordinarily in the draft ing of bond indentures and resolut ions for such projects, an
express immunity for directors and off icers carrying out their off icial funct ions
w ould be included.  The directors could also seek third party insurance but the
general view  w ould be that individuals serving on the board ought to be immune
from law suit. Mr. Williams added that the cost of such insurance, if  necessary,
w ould be paid for by the authority.  

Representative Cuddy asked if  the formation of a public/private consort ium w ould
eliminate the municipal preference cit ies receive before FERC w hen they return for
relicensing.  Mr. Hawk said such a consort ium should not affect that preference. 
Formation of a consort ium just allow s municipalit ies to market their pow er more
easily.  

Representative Stevenson made a motion that the committee recommend this
legislation be forwarded to the Germaine committee for consideration. 
Representative Smylie seconded. The motion carried unanimously by voice vote.

Jim Kempton, NW Power and Conservation Council, w as the next speaker.  He
stated that he is also the chairman of the Pow er Committee and they are currently
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holding meetings regarding the Northw est Pow er Plan.  He noted that November
30, 2004 is the f inal date for comments to be received regarding that plan.  He
suggested that committee members go to w w w .nw council.org to review  the pow er
plan in order to get a sense of w hat it  says for the region.  

Mr. Kempton explained that the plan show s that regionally there is a surplus of
generat ion but on an individual basis, generat ing ut ilit ies may be at a load resource
imbalance

Mr. Kempton next w ent on to discuss problems that can result  from the sit ing of
w ind farms in Idaho. These problems w ere brought to light by the proposed sit ing
of a w ind farm near Albion.  Some of the residents in that area are not part icularly
happy about this w ind farm w hile the county is actively advocating for the it .  

Most of the residents issues revolve around aesthetic considerat ions.  He
distributed a map, that is on f ile at the Legislat ive Services Off ice, that show s
w here the w ind farm w ill be located and w hat cit ies and counties it  w ill affect. 
There is a balance of w hat county commissioners w ould look at in terms of the
benefits, the impacts and the relevance of a w ind farm to all the cit izens of the
county.   When those considerat ions are put on the table, one of the main concerns
is w hat kind of revenue distribution exists from the sit ing of the w ind farm.  This
proposed w ind farm tracks right along tax code areas 66, 17, 65, 16 and 67. 
Since it  moves in and out of the various tax code areas and the associated taxing
districts, there is a distribut ion of revenue, about $2.5 million, that falls into each of
those districts that is uneven.  

Mr. Kempton stated that as more w ind farms are sited in these areas, w hether on
federal land, state land or private land, they are going to cross dif ferent taxing
districts that result  in dif ferent distribut ion of revenue.  Currently, there is no w ay
for county commissioners to look at the taxing districts and decide w hether the
revenue distribution meets the needs of the individual local taxing districts as w ell
as the needs of the county in general.  

According to Mr. Kempton, there is a precedent for this type of examination in the
local highw ay districts.  Mr. Kempton noted that w ith local jurisdict ions for
highw ays, there has alw ays been a provision that says that county commissioners
have the duty and obligat ion for the best interest of the countyw ide administrat ion
of the secondary highw ay systems, to adjust boundaries of the highw ay districts
coexist ing in the county as shall most equitably and economically permit  the
administrat ion, operat ion and construct ion of the secondary highw ay system w ithin
the county.  

If  the county commissioners could be allow ed to adjust the boundaries of the tax
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code areas, the taxing districts w ould be moved to allow  for a more equitable
distribut ion of revenue and does not add any addit ional tax on the ow ners of the
w ind farm.  In Mr. Kempton’s opinion, this w ould make the impact of w ind farms
sited near municipal areas less contentious if  impacted communit ies are able to
seek mit igat ing benefits in the form of tax revenue acquired through local tax
district  boundary changes.  

Mr. Kempton explained that the proposed legislat ion establishes several new
sections in Idaho Code that provide opportunit ies for County Commissioners to
consider the distribution of tax revenues for certain local tax districts, the boundary
of at least one being contiguous w ith one or more districts from for the same
purposes, and that same boundary exist ing w ithin f ive miles of a property, or
propert ies, taxed on the basis of development and operation for the commercial
purpose of generat ing and marketing electricity ut ilizing w ind.  Local tax district
boundaries w ithin any given county w ould be adjusted by the County
Commissioners based on considerat ions of merit  for equitable and economical
operat ions betw een competing tax districts formed for the same purpose.  He also
noted that language should be developed to include cemetery districts and other
local taxing districts in the legislat ion.  In his opinion, this is the other part  of
f inding revenue, w here w e are revenue strapped.

Mr. Kempton said that he just w anted to bring this issue to the committee’s
attent ion because the problem w ill continue as more w ind farms are developed.  He
also stated that he is looking for support of the legislat ion from the committee. He
added that the legislat ion is not complete and w ould like to this committee to
pursue it  further.

Representative Smylie asked if  the legislat ion is to include all taxing districts.  Mr.
Kempton said that he w ould like it  to be as complete as possible including f ire
protect ion districts and f lood control districts but that it  should at least contain all of
the primary taxing districts.  

In response to another question from Representative Smylie, Mr. Kempton said that
he does plan to meet w ith the Associat ion of Counties to explain the legislat ion and
to get their posit ion on it .  

Representative Eskridge asked if  this legislat ion w ould conflict  w ith the legislat ion
that w as passed on behalf  of the municipalit ies regarding the taxation provisions
that w ere set up dealing w ith distribut ion over the w hole ut ility service area.  Mr.
Kempton said that, in his opinion, it  does not.  He added that he has discussed this
w ith Mr. Ron Williams and there does not seem to be a problem.  

Representative Eskridge clarif ied that all the legislat ion does is to offer a dif ferent
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w ay of allocating revenue, not changing the tax itself .  Mr. Kempton said that it
changes the authorizat ion for county commissioners to engage in that process.  He
added that he is just looking for a sense from the committee that this issue should
be pursued.

Senator Werk said that in changing the boundary lines of a taxing district , other
revenue w ould also be affected.  He asked if  that w as correct or is it  just specif ic
to these projects.  Mr. Kempton said that other revenues w ould also be affected
but most of the land w here these w ind farms are being sited, especially on federal
lands, is undeveloped and so there is not a lot of other revenue that exists.  On
state lands or private land it  could become a problem but, in his opinion, this could
happen today w ith the exist ing boundary.  County commissioners should be able to
handle such a problem, should it  arise.  There is more of a potential for problems
w ithout the legislat ion.

Representative Eskridge stated that, as he sees it , this legislat ion gives those
impacted by w ind farms the opportunity to benefit  from them.  Mr. Kempton said
that w as correct.  

Senator Hill suggested that this concept be pursued and if  the interim committee is
extended into next year, they help move it  along.  Representative Stevenson said
that, in his opinion, the concept is important and needs to be pursued further and
offered his help and support.  Representative Bell also offered to help w ith the
development of the legislat ion.  

Senator Stegner asked if  consolidat ion of taxing districts had been considered.  Mr.
Kempton said that across county lines there is a joint exercise of pow ers act but he
is not sure how  consolidat ion w ould w ork.  He noted that it  is something the
county commissioners in those areas could w ork on.  

Representative Eskridge said that he w ould like to simplify this as much as possible. 
He noted that the problem that exists w ith any sit ing of resources is alw ays w ho
suffers the impacts and w ho gets the benefit .  He stated that he w ould like to see
this concept continue to be looked at because it  tries to make a more equitable
distribut ion of revenues to those affected.  He also offered to help w ith the further
development of the legislat ion.  Mr. Kempton thanked Representative Eskridge and
the committee for their support.

Representative Eskridge suggested that committee members visit
w w w .nw council.org and review  the region pow er plan.  In his opinion, there are
some issues in the plan that merit attention.  In a meeting this w eek of the Pacif ic
Northw est Economic Region w here the pow er plan w as discussed to some extent,
there w as concern w ith some of the resources being proposed  and the impact or
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percentage that is ant icipated that conservation might contribute to the regional
resources.  There is also increasing concern w ith transmission or the lack of
transmission and how  that is f it ted in w ith those resources. 

Marsha Smith, PUC Commissioner, w as the next speaker.  She distributed a
handout from the Oregon Department of Energy that is a comparison of energy
facility sit ing requirements betw een Oregon, Washington, Montana and California. 
This is available at w w w .energy.state.or.us/sit ing.  

Ms. Smith stated that sit ing has been an issue for her since the Energy Policy Act
of 1992 w as passed.  This act designated that, as federal policy, the provision of
electric generat ion be done on a competit ive basis.  According to Ms. Smith, Idaho
does not have a state plan for the sit ing of the many plants w e hope commercial
developers w ill bring to the state once competit ive generat ion happens.  

The states compared in the Oregon document are very similar to Idaho in terms of
the same transmission grid, geography and so on.  These states started their sit ing
activit ies in the 1970s but they have been updated since then.  Arizona also has a
sit ing law .  

Ms. Smith explained that according to the handout the follow ing common
characterist ics exist for each of the four states:

< All four employ a comprehensive review  of a proposed facility.
< The standards of other states and local agencies are combined in a

consolidated review .
< In most cases, some type of preliminary notice is required before an

applicat ion is f iled.
< A “ contested case”  review  of the applicat ion is required.
< Energy facilit ies are defined to include related facilit ies such as pow er lines.
< Need is addressed through planning in three of the four states.
< Public hearings are provided in addit ion to adjudicated proceedings.
< Ongoing regulat ion of an approved facility is based on cert if icate condit ions.

Ms. Smith said that some of the states have taken the approach of having an entity
that has some permanent members to w hich, on a project specif ic basis, relevant
local and county off icials are added.  In Arizona, on the other hand, the Public
Utilit ies Commission is the primary driver behind the sit ing process.  She added the
PUC commissioners are elected in Arizona.  In Oregon and Montana, council
members w ho consider sit ing issues are volunteer cit izens that are appointed.  

In Ms. Smith’s opinion, if  the committee thinks the state of Idaho needs a
centralized sit ing process for transmission or generat ion facilit ies, several items
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need to be considered.

The f irst is the size and composit ion of the decision making body. In Washington,
for example, there is a core of state agencies that are permanent members. When
an applicat ion is submitted, this core group is augmented by part icular cit ies,
counties or port districts that are impacted by the applicat ion.  According to Ms.
Smith, this type of system includes people w ho look at the broad statew ide,
regionw ide issues w hile at the same t ime involving the local control.  

Next is w hat w ill the group look at. The states in the comparison range from
Oregon w here the sit ing council looks at everything that is 25 MW or larger to
Washington w here the sit ing council looks at everything that is 350 MW or larger. 
The decision needs to be made for both generat ion and w hat size of transmission
lines need to be looked at.

Some of the states have a requirement that the body make a determination of need
before they can authorize construct ion of facilit ies.  In her opinion, after the Energy
Policy Act of 1992, it  w ould be better to follow  the Washington statute.  This
declares up front that there is a need for energy facilit ies of all types in the state. 
This eliminates anyone else having to research loads and generat ion to make this
determination, the legislature has already made that decision.  

In Oregon, for the sit ing of smaller plants left to local entit ies, they have created a
guidebook.  In her opinion, such a guidebook w ould be invaluable to local off icials
w ho may not be familiar w ith such projects.  

The next item for considerat ion is w hat kind of process should the entity be
required to pursue.  Nearly all of  the states have some kind of preliminary f iling
requirement.  The entity w ho is thinking of a project must f ile a preliminary
statement f irst so people are made aw are of such a possibility.  

A decision has to be made regarding w hether there w ill be a contested case format
and w hat kind of hearings w ill be held.  Ms. Smith stated that public hearings are a
big part of the process in all of  the states in the comparison.  

Many of these states decided that it  w as necessary to have a planning process  in
place that plans for the future.  

Another decision that needs to be made is w hat kind of pow er should be given to
the authority to condit ion the cert if icate and w hat type of follow  up should be
required after the cert if icate has been granted. 

Along w ith this, w ho makes the actual decision for granting the cert if icate.  Ms.
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Smith explained that in some states the authority decides but in Arizona the
authority makes a recommendation and the commission grants the cert if icate.  In
Washington the authority makes a recommendation to the governor w ho then can
accept, reject or ask for further study.  

In order to be able to make a decision, guidelines of w hat to consider need to be
established.  What standards should be considered or examined in order to grant a
cert if icate.

The f inal decision involves how  to fund the process. Most of these states get their
funding direct ly through the applicants.  

In Ms. Smith’s opinion, this is a very important issue for the state of Idaho and
needs the attent ion of this committee and the legislature.  The important thing is to
have a vision of how  this sit ing of facilit ies should occur before draft ing any
proposal or legislat ion.  

Representative Eskridge asked how  sit ing for a plant, such as the Sempra coal-f ired
plant in Glenns Ferry, is handled currently.  Ms. Smith said that w ould be handled
by the county and the city w here the plant is planning to locate.  Such a plant does
have to f ile w ith DEQ for air quality permits, w ith Water Resources if  they are going
to use w ater as w ell as meeting county zoning requirements.  According to Ms.
Smith, this all happens in a very uncoordinated fashion w ithout a central place to
go.  The purpose of a sit ing authority is to provide a one stop shop for project
developers to go to and make sure all of the bases have been covered in order to
have a successful project.  Representative Eskridge asked if  currently the state has
any ability to promote a project thought to be necessary.  Ms. Smith said that the
state has the ability to promote projects through tax incentives and the like but that
sit ing of projects is up to local authorit ies.  She added that it  has been discovered
that the PUC does have some authority for decision making w hen cit ies are not able
to f ind places for transmission lines.  

Representative Smylie commented that Wyoming, Nevada and Utah are not
included in this comparison and asked if  those states have a sit ing authority.  He
also voiced concern that such an authority w ould make the process more complex
instead of simplifying it .  Ms. Smith, in response to his f irst question, said that it
w as her understanding the these states do not have a centralized method for sit ing
of facilit ies.  Regarding a sit ing authority complicat ing the issue, Ms. Smith said
that could go either w ay and w ould depend on how  the authority is set up.  In
establishing such an authority, the state w ould decide, as discussed earlier, the size
of the plant that w ould be required to get state approval. Also if  such approval is
necessary, the hearing process w ould include local input.  
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Mike Nugent, Legislative Services Office noted that pow er plant sit ing has been
before the legislature in the past.  He explained that in 1978 a bill w as introduced
that w ould have put the PUC in charge of such sit ings.  The bill eventually died due
to too many amendments being attached to it .  He added that this committee also
studied the issue and Senator Lee, w hen he w as chairman of the committee, put
together tw o versions of sit ing legislat ion.  One version w as based on the
Washington law  and the other w as similar to the 1978 version.  Neither version
w as ever dealt  w ith due to Senator Lee’s resignation.  In response to a question
from Representative Eskridge, Mr. Nugent said that, as he remembers, the
Washington version included transmission sit ing.  Ms. Smith responded that, in her
opinion, making the PUC in charge of sit ing w ould be a bad idea.  

Representative Eskridge asked, given the fact that the state has transmission
capacity problems, w hether a state sit ing authority make it  easier or more eff icient
in terms of addressing broad regional transmission needs.  Ms. Smith said that in
her opinion a statew ide process w ould be very beneficial in addressing many of the
regional efforts.  There are several ongoing regional efforts to try to get more
transmission to the area.  She noted that the Western Governors Associat ion in
2001 made the sit ing of transmission one of their top priorit ies. All of the state
governors have signed a sit ing protocol that calls for the states and the federal land
management agencies to coordinate their processes so that permit t ing from all of
the dif ferent agencies happens simultaneously.  

Senator Stegner paraphrased that, according to Ms. Smith, the state of Idaho lacks
a formulated policy for the sit ing of pow er generat ion and transmission and this
forces the PUC into aw kw ard posit ions.  He continued that, in her opinion, it  w ould 
behoove the state to have a legislat ive policy regarding such sit ings and she is
asking the legislature to consider that.  Ms. Smith said that she is not sure lack of a
policy puts the PUC in aw kw ard posit ions but otherw ise his statement is correct. 
In her opinion, there is resource potential available for ut ilit ies w ithout the ability to
get the energy w here it  needs to go.  

Representative Eskridge asked if  the absence of a state authority diminishes Idaho’s
ability to be an effect ive player in the transmission planning and utilizat ion
regionally.  Ms. Smith said that, in her opinion, lack of a state authority imperils the
state’s ability to ensure that pow er is available at all t imes w here it  is needed.  It  is
her view  that a state sit ing process w ould help ensure adequate energy supply to
the cit izens of Idaho in a responsible manner.  

In response to another question from Representative Eskridge, Ms. Smith explained
that the PUC can, through a painful process, stop one county from being able to
prevent another county from receiving needed pow er.  She added that cit ies need
to plan transmission corridors w hen planning for grow th so that everyone know s
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w here transmission lines w ill be located in advance.  

Representative Stevenson said that he favors the Oregon law  part ly due to the fact
that it  encompasses the county land use planning rules and regulat ions.  He also
likes the fact that challenges go direct ly to the Supreme Court.  He noted that
Oregon has only used this law  for generat ion sit ing, not transmission. He asked if
one of the reasons transmission is not being proposed is due to the fact that the
system keeps changing from RTOs to Gridw est and the like.  In his opinion, this
needs to be solved before transmission w ill be proposed because those proposing it
are afraid of losing money.  Ms. Smith agreed that this w as correct.  She added
that w hen the Energy Policy Act of 1992 decoupled the provision of generat ion
from transmission by declaring that generation could be competit ive, it  w as no
longer clear w ho w as responsible for transmission.  Utilit ies w ere afraid to put
money into transmission because of talk of regional transmission organizat ions
(RTOs) that w ould force ut ilit ies to give up control of such transmission facilit ies. 
Also, if  RTOs are going to be developed, w hy invest in transmission now . 
Representative Stevenson asked if  a sit ing authority could include both transmission
and generat ion or do they need to be separated.  Ms. Smith said that, in her
opinion, they can be included together.  Regardless of w ho pays for the facility or
operat ing it , the issue of w here it  w ill be located for both generat ion and
transmission should be handled together.  

Representative Bell asked w hat the f iscal impact of the past legislat ion that Mr.
Nugent discussed w as.  Mr. Nugent said it  w as fee driven in both versions.  As he
recalled it  w as based on the nameplate generat ion capacity of the project or on the
value of the transmission.  

Representative Eskridge asked w hether that legislat ion included any reference to
w hat type of responsibility the state w ould incur in terms of personnel to
implement such an act.  Mr. Nugent explained that the Washington version relied
on exist ing staff  w ithin certain agencies.  He noted that there w ould be a budget
impact regardless of w here this is located.  

Mr. Nugent said that in exist ing state law , the large sw ine farms statute includes a
process for sit ing of such facilit ies as w ell as does a hazardous w aste disposal
facility sit ing act.  These are similar in mechanism to the Washington version of the
past legislat ion.  

Representative Eskridge said that, from the chairman’s perspective, the sit ing issue
is quite signif icant.  As the committee gets more involved energy issues and
transmission sit ings, it  seems that w hile development of resource generat ion is
important, gett ing the energy w here it  needs to be is equally as important.  He
asked for suggestions on how  to proceed.
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Mr. Hawk, JR Simplot Company, said that he w as involved w ith development of a
gas f ired, combined cycle combustion turbine project in Oregon and w anted to
explain some of the pit falls that w ere encountered w ith the sit ing authority. Mr.
Hawk said there are pluses and minuses to this proposal.  The pit falls of the one
stop shop, in his opinion, is that it  make it  easier for every intervenor, both
legit imate and otherw ise, to hold up the proceedings at any t ime.  It  costs a lot up
front to enter the process and he is not sure those costs should be borne solely by
the developer.  The developer w ill be entertaining their ow n costs but to fund the
sit ing council or the research that the county or state w ould have done anyw ay
seems unnecessary.  He noted a recovery mechanism could be built  into the system
but to have to spend the money up front makes it  very dif f icult .  Mr. Hawk stated
that any issue of an allegation that the council acted in an arbitrary and capricious
manner is appealable.  Whether or not the council acted in this manner is also
appealable.  Some councils can order or accept CO2 mit igat ion outside the realm of
state law , for example; buying old cars for ret irement due to emissions issues. 
Sometimes council appointments are questionable due to favorit ism.  He added that
care needs to taken so that members from state agencies do not have preconceived
ideas about part icular projects.  

Mr. Hawk noted that there is a plus by having a centralized authority w ith regard to
t iming and t ime table f lexibility.  Have such a centralized authority does speed the
process up but that can easily be degraded.  He stated that, in his opinion, this is a
very complex issue and just w anted to bring up some of the unintended
consequences that could result  from developing a centralized sit ing authority.  The
one stop shop concept, according to Mr. Hawk is legit imate and there are others
w ho could test ify to that fact.  He suggested that care be taken w hen draft ing the
legislat ion so as not to make certain mistakes.  In his opinion, it  is a very important
concept that needs to be looked at but just cautioned that the legislature try to
solve as many issues as possible going in and not have to revisit  those issues dow n
the road.

In response to a question from Representative Eskridge, Mr. Hawk said that this
can be both good and bad.  It  can be good if  the committee proceeds w ith caution
and covers every base possible.  There are many w ays that roadblocks can develop
that can stop things that current ut ilit ies need to do.  These roadblocks can also put
a developer off  and eventually drive them out of the state.  

Mr. Bill Eddie, Idaho Conservation League, test if ied his support for invest igat ion into
the sit ing issue.  He said that sit ing drives other unrelated issues.  In his opinion,
currently in Idaho there is a failure of process.  Projects such as the coal f ired plant
in Glenns Ferry w ill have impacts that stretch beyond the locality yet, the primary
sit ing is made by the local governments.  In the perspective of the Idaho
Conservation League, that is a serious problem w ith no obvious solut ion.  The
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reason there is no obvious solut ion is due to the fact that the process for obtaining
a permit is scattered across local agencies, none of w hich can address the w hole
spectrum.  In his opinion, it  is important for this committee to invest igate that
problem.  

Representative Smylie asked if  this means the Idaho Conservation League favors
removing the approval pow er from the county commissioners and placing it  in the
hands of the state agencies or do they support keeping decision making authority in
the hands of the county commissioners and adding another layer of bureaucracy. 
Mr. Eddie said they are not in favor of removing the county authority.  As to adding
another layer of bureaucracy, Mr. Eddie stated that in some cases this layer w ill just
be information and w ill depend on how  the legislat ion is structured.  

Representative Stevenson suggested keeping this item on the agenda for future
meetings.  Senator Stegner commented that the committee has spent several years
trying to provide incentives for alternative energy projects and encouraged the
committee to consider the sit ing concept as an area for further explanation. 
Representative Eskridge agreed.  

Senator Burtenshaw w as introduced to discuss a tour he took to the Minnesota
Wind Farm this fall.  He explained that the facility is called Cornerstone Coop.  He
said he did not realize how  big a 1.5 w ind turbine is.  Part of the tour included an
assembly plant and it  w as very interest ing.  The foundation under a w ind turbine is
20 feet deep and the base is 215 feet high.  The rotor, motor, generator and fan
blade are set on top of that and they are 115 feet high.  It  w as his understanding
that the area for maintenance of the rotor area w eighs 56 tons.  The typical speed
at the t ip of the blades is 175 mph.  

Senator Burtenshaw said that turbines of this size cost $1.5 million each w ith an
estimated life span of 50 years.  In order to afford the cost in Minnesota they have
formed coops.  He distributed a handout that show ed how  the f inancing of a w ind
turbine by a coop w ould be handled.  This is available at the Legislat ive Services
Off ice.  It  show s that the cooperat ive equity is 30% ($450,000), the farmer equity
is 10% ($150,000) and debt is 60% ($900,000).  This chart show s that net
income for the f irst year w ould be $22,308.  After the 15  year the net incometh

goes up to $120,000 and continues there for the life of the project.  

Senator Burtenshaw noted that for these projects to w ork, transmission lines are
necessary.  This w orks in Minnesota due to the fact that they have pow er pools
w here the w ind pow er can be dumped.  In those pools there is enough gas and coal
f ired energy generated so there is no need for the w ind pow er to be f irmed up. 
This is similar to net metering in this area.  
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Senator Burtenshaw added that some farms in Minnesota has also purchased used,
refurbished turbines to generate pow er for their farms. These provide more than
enough pow er to run the individual farms and w ith the net metering credit , these
pay for themselves in six years.  

Senator Burtenshaw explained that in Minnesota, w ind pow er creates 22 direct and
indirect construct ion and manufacturing jobs for each million w atts (MW) of
installed capacity.  Wind projects create one operat ion and maintenance job for
every MW of installed capacity.  Each 100 MW of new  w ind development in
southw est Minnesota can be expected to generate about $150,000 per year in
direct lease payments to land ow ners.  Based on tax changes enacted in 2002, a
100 MW w ind plant can be expected to generate about $370,000 annually in
county and local tax revenue for the entire life of the project.  Each 100 MW of
installed capacity results in an addit ional $500,000 in annual purchases for goods
and services.  Wind energy has proven to have real economic benefits for
Minnesota in the form of jobs, new  tax revenue and new  income for farmers.  

Senator Burtenshaw said that part of the meeting w as spent discussing w hat had
been done w ith the money that is in reserve in the coops.  Financing the w ind
turbines w as one thing that had been done.  According to Senator Burtenshaw
these coops f inance anything related to energy or agriculture and they have been
very successful.

Senator Burtenshaw stated that, according to conservationists, if  the United States
w ould harvest 10% of the w ind energy available, it  w ould generate as much
electricity as the coal f ired generator plants w ithout the dangerous air emissions.  

Representative Eskridge asked if  Minnesota has state tax incentives available for
renew able energy projects.  Senator Burtenshaw said that in the beginning the state
had several tax incentives but as more federal incentives w ere made available, that
is the direct ion they headed.  He commented that the school budgets in that area
are not suffering due to the taxes that are received from the w ind generators and
ethanol plants.  He also noted that people in the agricultural industry have been put
back to w ork as a result  of these projects.  

Senator Hill asked for information on the federal tax credit  and w hy that escalates
2% per year.  Senator Burtenshaw answ ered that this w as ut ilized because they
know  that, in order to get the program going, they needed to attract large projects
that w ould actually pay some taxes.  In his opinion, the coops they have developed
are the key to the success of the program.  He added that the federal tax credit
w ould be the same in Idaho but w e w ould have problems due to transmission
issues.  
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The committee moved on to discuss the fact that it  expires on November 30,
2004.  Mr. Nugent said that legislat ion is required to reauthorize the committee and
that this has been done in the past.  He suggested making minor changes to the
Concurrent Resolut ion that created the committee and change the dates.  

Representative Smylie moved that Legislative Services be authorized to draft
legislation continuing this committee with the same broad charge of energy and
energy policy that was included in the most recent resolution.  Senator Stegner
seconded the motion and the motion carried unanimously by voice vote.

The next item on the agenda w as a discussion of tax incentives for alternative
energy projects and proposed legislat ion.  The f irst item for discussion w as the
sales tax exemption for renew able energy projects.  Mr. Nugent explained that the
draft  legislat ion MPN296 offers a sales tax exemption for equipment used in an
alternative method of generat ion of electricity.  This exempts from taxes all sales of
equipment and supplies, except hand tools as defined in sect ion 63-3622D, Idaho
Code, to be used for an alternative method of generat ion of at least 200 w atts of
electricity.  Mr. Nugent noted that this same legislat ion w as presented to the
Revenue and Taxation committee last year.  This defines an alternative method for
the generation of electrical energy as biomass, w aste, renew able resources
including solar, w ind, geothermal resources, co-generat ion or any combination
thereof.  Waste shall include landfill gas and that is also defined.  This includes an
emergency clause as w ell as a sunset date of July 1, 2011.

The second sales tax exemption piece of legislat ion, MPN295, as explained by Mr.
Nugent, is taken from the Utah legislat ion that w as passed in 2004 as requested by
Representative Smylie.  This also has a sunset date of June 30, 2010.  He
cautioned that the language in this legislat ion does allow  coal to potentially qualify
as a renew able energy source.  Representative Smylie asked if  it  w ould be possible
to put a more specif ic def init ion of w aste energy in the legislat ion that w ould
exclude coal.  In Mr. Nugent’s opinion this could be done but that this legislat ion is
very complicated and hard to understand.  

Representative Eskridge agreed that MPN295 is very complicated and that he w as
more comfortable w ith MPN296.  He stated concern regarding the definit ion of
renew al resources not including small hydro as it  w as defined in other alternative
energy legislat ion that w as presented last year.  Senator Hill agreed that he w as
more comfortable w ith MPN296 and suggested the language read “ electrical energy
on a facility located w ithin the state.”   

Senator Hill commented that his posit ion is not to offer all three incentives, the
sales tax exemption, the investment tax credit  and the production credit .  Last year
one bill w as passed for the production credit and one for the investment tax credit



Page 19 of  22

and now  a sales tax exemption is also being considered.  Offering all three types of
incentives, in his opinion, is too much to give at this point in t ime w ith our budget
situat ion.  He is also not in favor of passing all three incentives and giving the
developer a choice, it  becomes to complicated.  

Representative Smylie agreed w ith Senator Hill and commented that, in his opinion,
the investment tax credit  does not offer a dollar for dollar return for the producer
and stated his preference for the sales tax exemption.  He also agreed that the
definit ion of small hydro needs to be added.  In his opinion, the definit ion of 200
w atts is too small and needs to be higher.

Representative Smylie continued that, even w ith the question of coal as a
renew able in MPN295, he is more comfortable w ith that version.  This is due to the
fact that it  goes into more detail of w hat is and w hat is not acceptable.  

Representative Eskridge asked w hether the committee w anted to pursue only the
sales tax incentive option or to also consider the investment and production tax
credit  incentives.  A show of hands from committee members indicated interest in
just pursuing the sales tax exemption option.

Senator Stegner cautioned that if  a sales tax bill is the only legislat ion presented by
this committee to the Germaine committee and it  fails for some reason, that leaves
no other opt ion.  Representative Cuddy agreed w ith that.  He did not see a problem
presenting more than one bill for considerat ion.  Representative Smylie stated that
in studying all of the proposed legislat ion, he has become more in favor of the sales
tax exemption.  

Representative Eskridge stated that the committee w ill go through each of the
proposed drafts and entertain motions as to w hether those should be sent out w ith
a recommendation.  Senator Hill made sure that all committee members w ere
familiar w ith the investment tax credit  and the production tax credit  legislat ion. 
Other members said that they w ere due to the fact that it  w as the same legislat ion
that w as passed by the legislat ion last year.  

Senator Hill suggested that, before more discussion w as held regarding the details
of the legislat ion, the committee needed narrow  dow n the direct ion they w ant to
take.  

Representative Stevenson voiced his support for a sales tax exemption and said
that the sunset date needs to be out as far as 2011 because it  w ill take that long
for projects to get under w ay.  In his opinion, the investment tax credit  and the
product ion tax credit do not do w hat the committee w ants.  That is to jump start
an industry that is having trouble gett ing started.  According to Representative
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Stevenson, w ithout transferability, the tax credits do not really help anyone.  This
w as part of the problem w ith the legislat ion as it  w as presented last year.

In order to move things along,  Representative Smylie made a motion that the
committee pursue sales tax exemption legislation.  Senator Hill seconded.

Senator Stegner said that the reason there is no exist ing sales tax exemption on
production equipment for ut ilit ies is because sales tax is not charged on the end
product.  By adding a sales tax exemption to alternative energy, in his opinion, the 
committee is deviat ing from a substantial tax policy of the state.  He is in
agreement that the alternative energy industry needs help gett ing started in the
state but does not think offering a sales tax exemption is the best w ay to do it .  

He continued that it  is his view  that, as a matter of broad tax policy, the state
ought to be broadening the tax base and considering low ering the rate, rather than
continually adding exemptions.  In his opinion, this legislat ion is contrary to the
direct ion the state should be taking and contrary to the efforts he w ould like to see
made in terms of developing long term improvements to a tax system that is riddled
w ith exemptions. He stated that he w ill be vot ing no on the motion and encouraged
others to reject the idea as w ell.

Senator Hill agreed w ith Senator Stegner but stated that, on the other hand, the
state is stuck w ith the exist ing sales tax exemptions.  He added that the reality is
that Idaho is at a disadvantage in the region due to the fact that surrounding states
either do not have a sales tax or they have granted a sales tax exemption to
alternative energy investment.  In his opnion, the state cannot compete w ithout
such an exemption.  Senator Werk agreed that at some point the exist ing sales tax
exemptions need to be looked at but that the state needs to be able to compete
w ith surrounding states for renew able energy projects.  In his opinion, creating this
exemption w ith a sunset offers a good incentive to help get this industry off  the
ground in this state.   

Representative Bell said that she agreed w ith everything that has been said.  She
noted that w hen you get right dow n to it , once this is sent to the Germaine
committee, that in this case w ould be the Revenue and Taxation committee, the
members of that committee deal w ith tax issues all session long, year after year
and that they are experts on those issues and that is w here the decisions w ill be
made.  This gives her comfort because they are experts and w ill do their best to
make the right decisions.  

Representative Eskridge commented that w hile Idaho feels at a disadvantage to
other states due to sales tax exemptions in surrounding states, he has learned that
Montana says that they cannot compete w ith Idaho for such projects because our
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property tax is so much low er.

The motion to pursue the sales tax exemption legislation was voted on and it
carried with Senator Stegner voting no.

Discussion of the language of the actual sales tax exemption legislat ion continued
w ith Representative Smylie reiterat ing language that had been suggested earlier. 
This included that it  say the facility be located in the state and that it  include the
definit ion of small hydro.  He suggested a sunset date of 2010.  He stated that
even though the Utah law  is more complicated, that w ould be the one he favors.  

MPN296 defines generating capacity at 200 w atts, the committee suggested that
this needed to be higher.  Representative Cuddy made a motion that the language
be changed to a 25 kw limit.  Representative Stevenson seconded and the motion
carried by voice vote.  

Representative Eskridge stated that 25 kw  w ould be a guideline for Mr. Nugent in
preparing the legislat ion as w ould that the facility be located w ithin the state.  The
language w ould also be adjusted to exclude coal from w aste energy so that it
cannot be considered as a renew able resource. Representative Eskridge suggested
going back to the original def init ion of renew able resources that w as included in
last year’s legislat ion that includes a definit ion of low  impact hydro being a hydro
facility w ithin an exist ing canal.  The committee agreed to use the definit ion that is
on page 4 of MPN300.  

The committee moved on to discuss the investment tax and production credit. 
Senator Stegner moved that the committee submit these two pieces of legislation
to the Germaine committee for consideration.  Senator Hill seconded.

Representat ive Smylie suggested that these tw o pieces of legislat ion only be used
as a fall back option should the sales tax exemption fail.  Senator Werk agreed. 
Senator Stegner said that the committee could attempt to do this but that the
Revenue and Taxation Committee can deal w ith legislat ion in any order they w ant
to.  

Representative Smylie said that if  this legislat ion is presented at the same t ime as
the sale tax legislat ion, he w ould not support the motion.  Representative
Stevenson said that since the legislat ion does not include transferability, he w ould
not be able to support the motion either.  

Representative Eskridge stated that he w as uncomfortable presenting only one
option and w ould like to have all three bills considered in order to get something
passed to encourage development of alternative energy projects.
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The motion to submit the investment and production tax credit to the Germaine
committee failed with four nays.

Representative Stevenson moved that these two pieces of legislation be moved
forward with transferability included.  Representative Bell seconded.  This motion
also failed with four nays.

On a motion from Representative Smylie and a second from Representative
Stevenson, the committee voted to approve renewal of the Clearing Up newsletter
that deals with energy related issues for another year.

The meeting w as adjourned at 3:15 p.m.
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